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STATEMENT OF ISSUE
[11] Whether Glaser failed to rebut the prima facie evidence of the time of the
accident on the Motor Vehicle Crash Report confirming her chemical Intoxilyzer
test was administered within two hours of the time of driving?

STATEMENT OF CASE
[2] On June 12, 2016, Officer Delmer Gallagher (Officer Gallagher) of the
Bismarck Police Department arrested Alexis Kae Glaser (Glaser) for driving or
being in actual control of a vehicle while under the influence of intoxicating liquor.
App. 21. A Report and Notice, including a temporary operator’'s permit, was
issued to Glaser after chemical Intoxilyzer test results indicated Glaser's alcohol
concentration was .199 percent by weight. |d. The Report and Notice notified
Glaser of the Department's intent to suspend her driving privileges. Id.
[13] In response to the Report and Notice, Glaser requested an administrative
hearing. Transcript (Tr.) Exhibit (Ex.) 1e. The hearing was held on June 27,
2016. App. 1; Tr. Ex. 2. In accordance with N.D.C.C. 39-20-05(2) the hearing
officer considered four broad issues, as follows:

(1)  Whether the arresting officer had reasonable grounds to
believe the person had been driving or was in actual physical
control of a vehicle while under the influence of intoxicating
liquor in violation of N.D.C.C. section 39-08-01 or equivalent
ordinance;

(2) Whether the person was placed under arrest;

(3)  Whether the person was tested in accordance with N.D.C.C.

section 39-20-01 or 39-20-03 and, if applicable, section 39-
20-02; and;



(4) Whether the test results show the person had an alcohol
concentration of at least eighteen one-hundredths of one
percent by weight.

App. 1; Tr. Ex. 2.
[4] Evidence was submitted at the hearing showing Glaser had a previous
conviction for driving under the influence of alcohol or drugs within seven years
preceding the date of her arrest by Officer Gallagher. Tr. Ex. 1h. Following the
hearing, the hearing officer issued her findings of fact, conclusions of law, and
decision suspending Glaser's driving privileges for a period of two years. App.
24. On July 30, 2016, Glaser filed a Petition for Reconsideration, which was
denied. See App. i, at Docs. 17-18. Glaser then requested judicial review of the
hearing officer's decision. App. 25-26.

STATEMENT OF FACTS
[15] In the early morning hours of June 12, 2016, Officer Gallagher responded
to the 1100 block of North 4th Street at the request of fellow Bismarck Police
Officer Robert Rasmussen (Officer Rasmussen) who requested assistance on a
motor vehicle crash. App. 4, Il. 20-23. Once at the location Officer Gallagher
observed a Kia Sorento facing southbound on 4th Street and which appeared to
have struck a parked car on the west side of the street. App. 5, Il. 2-4. Officer
Gallagher also observed two individuals, a female and a male, standing outside
the vehicle. App. 5, Il. 6-7.
[f6] Officer Gallagher went and spoke with Officer Rasmussen who informed
him the female was the driver of the Kia Sorento and that it had struck a parked

car. App. 5, Il. 7-19. Officer Gallagher was also told the female appeared to be



intoxicated as she had exhibited six of six clues on the Horizontal Gaze
Nystagmus test and had performed poorly on the walk-and-turn and one-leg
stand tests. App. 6, ll. 6-7, 22-23; App. 7, ll. 7-9. Officer Gallagher was asked to
take over and complete a driving under the influence (DU!) investigation. App. 6,
II. 9-10.

[7]1 Officer Gallagher approached and made contact with the female, identified
as Glaser. App. 7, Il. 15-19. Officer Gallagher observed Glaser to have very
glossy eyes, a dazed appearance, and a very strong odor of alcohol coming from
her. App. 9, Il. 8-10. Glaser told Officer Gallagher she had consumed six beers
in the past two hours. App. 8, ll. 2-3. Officer Gallagher read the implied consent
advisory and requested Glaser take an onsite screening test, and Glaser agreed.
App. 8, ll. 5-8. The onsite screening test was conducted by Officer Gallagher in
accordance with the approved method on an approved device and the result
showed Glaser's alcohol concentration was over the legal limit registering at a
.220. App.8,1.13-App. 9, 1. 5.

[fi8] Officer Gallagher arrested Glaser for driving under the influence of alcohol
and transported her to the Bismarck Police Department. App. 9, ll. 13-21.
Officer Gallagher again read the implied consent advisory to Glaser and asked
her to take a chemical Intoxilyzer breath test to which she agreed. App. 9, . 23 -
App. 10, I. 23. Officer Gallagher administered the Intoxilyzer 8000 test, in
accordance with the approved method and a test result of .199 was obtained at
3:55 am. App. 10, |. 20 -~ App. 11, I. 13; Tr. Ex. 1c. Following the chemical

testing Officer Gallagher issued a Report and Notice to Glaser. App. 21



[9] At the administrative hearing, Officer Gallagher acknowledged he did not
know when the accident occurred and indicated the time of driving he noted on
the Report and Notice was the time of the call reporting the accident to dispatch.
App. 12, Il. 20-25. The hearing officer also offered and admitted a Motor Vehicle
Crash Report submitted by Officer Rasmussen. App. 17, Il. 5-17; App. 22-23.
The crash report listed the time of the accident as 2:37:00 a.m. App. 22.
PROCEEDINGS ON APPEAL TO DISTRICT COURT

[1110] Glaser requested judicial review of the Hearing Officer’'s Decision by the
Burleigh County District Court in accordance with N.D.C.C. § 39-20-06. App. 25-
26. On appeal, Glaser argued the Department failed to present any admissible
evidence that the chemical Intoxilyzer test was administered within two hours of
driving. More Specifically, Glaser argued that Exhibits 1f-1g, the Motor Vehicle
Crash Report, which contained the time of driving, was inadmissible for lack of
foundation and as hearsay. App. i, at Doc. 23.
[111] With respect to Glaser's contention that the time of driving could not be
established by admissible evidence the hearing officer found as follows:

Officer Rasmussen, the officer, Officer Gallagher had contact and

conversation with prior to approaching Ms. Glaser prepared and

submitted to the Department as a regularly kept record a crash

report of the accident to which he was the responding officer, and

was investigating. The greater weight of the evidence, including

inferences taken from the fact that Ms. Glaser did not protest or

state that she was not the driver, the fact that she was present at

the hearing and did not take the stand, and that the information in

the crash report shown on Exhibit 1F matches the information on

the report and notice form, indicates that Ms. Glaser was the driver

of her vehicle that evening, that a crash occurred at or near 2:37

am. The test was administered at 3:55 leaving approximately 42

minutes before the two hours in which the test could be
administered expired. Given the communication between officers



prior to testing, Officer Gallagher's reliance on the information

gathered by a fellow officer and communicated to him is enough for

him to rely on when making a determination that Ms. Glaser was

the driver of the vehicle and to ensure the test was administered

within two hours of the time of driving.
App. 24. On review by the Burleigh County District Court, Judge Hill determined
the Motor Vehicle Crash Report (Exhibits 1f and 1g) was admissible and not
hearsay as it fell within the public records exception to the hearsay rule under
N.D.R.Civ.P. 803(8). Specifically, Judge Hill found that the Motor Vehicle Crash
Report set out factual findings from a legally authorized investigation and it was a
record or report of a public agency. App. 34, at  25. Judge Hill also determined
that Glaser failed to show that the source of the information in the Crash Report
indicated a lack of trustworthiness. Id. at 26.
[112] However, Judge Hill also determined the Department failed to establish
the time of driving was within two hours of Glaser's chemical testing. App. 35, ||
30. Judge Hill concluded the time of driving was called into question at the
hearing. Officer Gallagher, the only witness to testify at the hearing indicated he
designated the time of driving on the Report and Notice based on the time of the
call to dispatch. App. 39, at ] 37. Relying on Dawson v. N.D. Dep't of Transp.,
2013 ND 62, 830 N.W.2d 221, the court held that the time of driving on the
Report and Notice could not constitute prima facie evidence of the time of driving.
App. 35-39. Judge Hill similarly found that the time of the accident on the Motor
Vehicle Crash Report was also unsupported by the record, and although the

record was admissible, the time of driving was called into question at the hearing.

App. 39, at 1 38. And because Officer Gallagher did not know the time of driving



and Officer Rasmussen did not testify, Judge Hill ruled the Department failed to
establish the test was administered within two hours. |Id.

[1113] Judgment was entered on January 27, 2017. App. 41. Notice of Entry of
Judgment was provided to the Department the same day. App. 42. The
Department appealed the Judgment to this Court. App. 43-44. The Department
requests this Court reverse the judgment of the Burleigh County District Court
and reinstate the administrative suspension of Glaser's driving privileges for a
period of two years.

STANDARD OF REVIEW

[14] The Administrative Agencies Practices Act governs an appeal from an
administrative hearing officer’s decision suspending a license. N.D.C.C. ch. 28-32;
N.D.C.C. ch. 39-20. The appeal is civil in nature. Knoll v. N.D. Dep't of Transp.,
2002 ND 84, { 16, 644 NW.2d 191. And it is separate and distinct from any
criminal matter that may ensue. Id. The North Dakota Century Code provides, in
relevant part, that a court must affirm an agency’s order except in the event of any

of the following:

1. The order is not in accordance with the law.
2, The order is in violation of the constitutional rights of the appellant.
3. The provisions of this chapter have not been complied with in

the proceedings before the agency.

4. The rules or procedure of the agency have not afforded the
appellant a fair hearing.

5. The findings of fact made by the agency are not supported by
a preponderance of the evidence.



